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Court of Appeals of the District of Golumbia. 


No. 4081. 

United States of America ex Rel. Margaret C. Smith, Appellant, 

vs. 

William W. Stewart. 


a Supreme Court of the District of Columbia. 

Law. No. 61086. 

United States of America ex Rel. Margaret C. Smith, Plaintiff, 

vs. 

Percy G. Smith and William W. Stewart, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Amended Declaration. 

Filed June 10, 1920. 

In the Supreme Court of the District of Columbia. 

Law. No. 61086. 

United States of America ex Rel. Margaret C. Smith, Plaintiff, 
' vs. 

Percy G. Smith and William W. Stewart, Defendants. 

The United States of America, on the relation of Margaret C. 
Smith, sues the defendants Percy G. Smith and William W. Stewart, 
for that heretofore, to-wit, prior to the 23rd day of March, A. D., 
1916, in a cause pending in the Supreme Court of the District of 
Columbia in which Margaret C. Smith was the plaintiff and Percy 
(1. Smith was the defendant, said cause being known as Equity No. 
34,195, wherein the said Margaret C. Smith sought to obtain from 
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the defendant Percy G. Smith a decree of divorce, together with 
rules and orders in personam to secure the payment of maintenance 
inonty to the plaintiff therein; and it hating been made to appear to 
said Equity Court in said Cause No. 34,195 that the said Percy G. 
Smith was about to leave the District of Columbia for the pun>ose of 
avoiding the claims of said Margaret C. Smith, and such rules and 
orders to enforce the same, the said Equity Court on to-wit the 17th 
day of March, 1917, issued a writ of ne exeat whereby and by virtue of 
which the United States Marshal for the District of Columbia was 
directed to take the said Percy G. Smith into custody and require 
him the said Percy G. Smith to give security in the sum of Two Thou¬ 
sand Dollars that he would not go of attempt to go beyond the 

2 District of Columbia without leave of said Equity Court; 
afterwards, to-wit, on the 23rd day of March, 1916, the said 

Percy G. Smith, as principal, and William W. SteWart, as surety 
made their certain writing obligator)' sealed with their seals, and 
now to the Court here shown, bearing date on the 23rd day of March, 
1916 and then and there and thereby acknowledged themselves held 
and firmly bound unto the United States of America in the sum of 
Tw'o Thousand Dollars, to be paid to the United States of America, its 
attorneys or assigns, for payment of which w T ell and truly to be made 
the defendants bound themselves, and each of them, their heirs, ex¬ 
ecutors and administrators, jointly and severally, with a certain 
condition thereunto written that if the said defendant Percy G. 
Smith should not go or attempt to go beyond or without the District 
of Columbia or the jurisdiction of said Court without leave therefrom, 
then said bond should be void, otherwise the said bond should re¬ 
main in full force and effect. 

Which said bond was on, to-wit, the said 23rd day of March, 1916, 
filed in the said Supreme Court of the District of Columbia, and be¬ 
came and was in full force and effect, and afterwards while said writ¬ 
ing obligatory w T as in full force and effect as aforesaid, the said Percy 
G. Smith, without cause and without leave of said Supreme Court of 
the District of Columbia, did go beyond the said District of Columbia 
and without the jurisdiction of said Court, and has ever since con¬ 
tinued and remained without the same to avoid the said claims of 
the plaintiff Margaret C. Smith and the rules and orders to enforce 
the same aforesaid. Thereafter, to-wit, on the 11th day of December, 
1917, the said Equity Court being advised that the defendant, 

3 Percy G. Smith, had gone, as aforesaid, beyond the District 
of Columbia, and without the jurisdiction of said Court, with¬ 
out its leave first had and obtained, passed an order in said Equity 
Cause No. 34,195, declaring said writing obligatory forfeited and 
authorizing the plaintiff in said Equity Cause to proceed at law for 
the recovery of the penalty of said writing obligatory. 

By reason of the premises the defendants are indebted to the plain¬ 
tiff in the sum of Two Thousand Dollars ($2,000) wherefore it brings 
this suit and claim Two Thousand Dollars ($2,000), with interest 
from the date of the filing of this suit, besides costs. 

JO V. MORGAN, 

JOSEPH T. SHERIER, 

Attorneys for Plaintiff. 
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Amended Pleas. 

Filed November 13, 1918. 

* * * * * * * 

Now comes the defendant, William W. Stewart, and without waiv¬ 
ing his objection to the sustaining of the demurrer to the pleas filed 
in the above entitled cause, nevertheless amends said 5tn plea by 
filing the following pleas: 

5th A. For a further plea to the said declaration defendant 
William W. Stewart craves oyer of said bond and it is read to him 
and the condition in said bond is as follows: 

“The condition of the foregoing bond is such that if the said 
Percy G. Smith the principal in the foregoing bond, shall not go, or 
attempt to go, beyond or without the District of Columbia, or the 
jurisdiction, of this court, without leave therefrom then this bond 
shall be void, otherwise to remain in full force and effect.” 

4 That on the said 23rd day of March, 1916 the day on which 
the said bond was given the said principal on said bond, 

Percy G. Smith, and the said beneficial plaintiff mentioned in the 
suit, Margaret C. Smith, entered into an agreement by which the 
said Margaret C. Smith, the said beneficial plaintiff and Percy G. 
Smith, the said principal on said bond, agreed that the said Percy 
G. Smith notwithstanding the condition of said bond aforesaid should 
leave the District of Columbia and go to the City of New York, State 
of New York, and the said Percy G. Smith in pursuance of said 
agreement did leave the District of Columbia and go to the State 
of New York and this the said defendant is ready to verify. 

5th B. For a further plea said defendant, William W. Stewart 
craves oyer of said bond and it is read to him and the said condition 
in said bond is as follows: 

“The condition of the foregoing bond is such that if the said 
Percy G. Smith, the principal in the foregoing bond, shall not go, or 
attempt to go, beyond or without the District of Columbia, or the 
jurisdiction of this court, without leave therefrom then this bond 
shall be void, otherwise to remain in full force and effect.” 

And defendant says that on the 23rd day of March 1916 or shortly 
thereafter the said beneficial plaintiff through her attorney agreed 
that the said Percy G. Smith should leave the District of Columbia 
and go to the State of New York, notwithstanding the condition 
of said bond aforesaid, and that the said agreement was without the 
knowledge and consent of the said defendant, William W. Stewart, 
and this the said defendant is ready to verify. 

5 5th C. For a further plea said defendant William W. 
Stewart craves oyer of said bond and it is read to him, and 

the said condition in said bond is as follows: 
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“The condition of the foregoing bond is such that if the said 
Percy G. Smith, the principal in said foregoing bond, shall not go, 
or attempt to go, beyond or without the District of Columbia, or 
the jurisdiction of this court without leave therefrom then this bond 
shall be void, otherwise to remain in full force and effect.” 

And the said defendant says that on the 23rd day of March 1916 
or shortly thereafter the said beneficial plaintiff through her attorney 
agreed that the said Percy G. Smith should leave the District of 
Columbia and go to the State of New York notwithstanding the con¬ 
dition of said bond aforesaid, and this the said defendant is ready 
to verify. 

DANIEL W. BAKER, 
Attorney for Defendant, William W. Stewart. 

Joinder of Issue .. 

Filed Mav 12, 1919. 

******* 

The plaintiff joins issue on each and all of the pleas of the de¬ 
fendant filed herein. 

JO V. MORGAN, 
Attorney for Plaintiff. 


Memorandum. 

May 28, 1923.—Verdict for Defendant. 

6 Supreme Court of the District of Columbia. 

Friday, June 15, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

The motion of plaintiff for a new trial filed herein coming on for 
hearing is argued by counsel and submitted. Upon consideration 
thereof, it is ordered that said motion be, and it hereby is over¬ 
ruled, and judgment on verdict is ordered. 

c;. 

Wherefore it is considered that plaintiff take nothing by this 
action against defendant William W. Stewart, and that said defend¬ 
ant go hence without day, be for nothing held, and recover from 
plaintiff the costs of his defense, to be taxed by the Clerk, and have 
execution therefor. 

From the foregoing the plaintiff by her Attorneys in open Court 
notes an appeal to the Court of Appeals; whereupon the maximum 
of an undertaking for costs is hereby fixed in the sum of One 
hundred dollars ($100.00), with leave to deposit the sum of Fifty 
dollars ($50.00), with the Clerk, in lieu thereof. 
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Memoranda, 

June 27, 1923.—$50 deposited in lieu of Undertaking on Appeal. 
July 26, 1923. 

Bill of Exceptions submitted. 

7 Supreme Court of the District of Columbia. 

Friday, October 19,1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

♦ * * * * * * 

By Hitz, J. 

The Court having this day signed the bill of exceptions in this 
cause heretofore submitted, as of the time of the noting thereof at 
the trial, now hereby orders the same of record nunc pro tunc. 

Assignment of Errors. 

Filed October 30, 1923. 

♦ * * * * * * 

The plaintiff assigns for review on appeal errors committed by the 
trial justice in the following particulars: 

1. In permitting to be read to the jury the cross-examination of 
the plaintiff relating to matters which occurred subsequent to March 
23, 1916. 

2. In permitting the witness Quinter to testify as to form in which 
and points from' which payments of alimony subsequent to March 
23, 1916 were made. 

3. In refusing the plaintiff’s first and second request for instruc¬ 
tions. 

4. In granting the defendants fourth request for instructions. 

LECKIE, COX & SHERIER, 

Attorneys for Plaintiff. 

8 Designation of Record. 

Filed October 30, 1923. 

******* 

The Clerk, in preparing the record on appeal herein, will please 
• include the following: 

1. Amended declaration filed June 10, 1920, 

2. Amended pleas filed November 13, 1918, 

3. Joinder of issue on amended pleas filed, May 12, 1919, 

4. Memorandum of verdict. 

5. Order overruling motion for new trial and verdict, 


i 
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6. Memorandum of appeal noted, 

7. Memorandum of undertaking on appeal approved and filed, 

8. Memorandum of orders extending time for submission of bill 
of exceptions, 

9. Bill of exceptions submitted, 

10. Bill of exceptions signed and filed, 

11. Assignments of error, 

12. This designation. 

LECKIE, COX & SHERIER, 

Attorneys for Plaintiff. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 61086 at Law, wherein United 
States of America, ex rel. Margaret C. Smith is Plaintiff and Percy 
G. Smith et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of November, 1928. 

(Seal of the Supreme Court of the District of Columbia.) 

MORGAN II. BEACH. 

EW. Clerk. 


10 In the Supreme Court of the District of Columbai. 

• Law. No. 6108(5. 

United States of America ex Rel. Margaret C. Smith, 

Plaintiffs, 

vs. 

Percy G. Smith and William W. Stewart, Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Justice William Hitz of the Supreme Court of the District of 
Columbia, and a jury, on the 28th day of May, 1928; Joseph T. 
Sherier appearing for the plaintiff and Clinton Robb, Esq., for the 
defendant Stewart. 

Thereupon to maintain the issues on her part joined, the plaintiff 
offered, and the court received in evidence, the bond sued upon 
herein, which is in words and figures following: 
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In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 34,195. 


Margaret C. Smith 
vs. 

Percy G. Smith. 

Know all men by these presents: that we, Percy G. Smith, as 
Principal, and William W. Stewart as Surety, are held and firmly 
bound unto the United States of America in the full sum of $2,000 
lawful money to be paid to the United States of America, its attor¬ 
ney or assigns to which payment well and truly to be made, we 
bind ourselves and each of us, our heirs, executors, administrators, 
jointly and severally, firmly by these presents. 

11 Sealed with our seal and dated this 23rd day of March, 
1916. 

The condition of the foregoing bond is such that if the said Percy 
G. Smith, the Principal in the foregoing bond, shall not go, or at¬ 
tempt to go, beyond or without the District of Columbia or the juris¬ 
diction of this Court without leave therefrom then this bond shall 
he void, otherwise to remain in full force and effect. 

PERCY G. SMITH. (seal.) 

WM. W. STEWART, (seal.) 


Signed, sealed and delivered in the presence of 
J. FRANK SPLAIN. 


Thereupon the plaintiff offered and the court received in evidence 
the following papers constituting a part of the record in the case of 
Smith vs. Smith, Equity No. 34,195, in the Supreme Court of the 
District of Columbia, the same being the suit for limited divorce in¬ 
stituted by the plaintiff against the defendant Percy G. Smith. 


(Same Caption.) 


Rule to Show Canse. 


Upon consideration of the bill of complaint filed herein, it is, by 
the Court, this 22nd day of March, 1916, ordered, adjudged and de¬ 
creed that a rule issue from this Honorable Court directed to the 
defendant herein, commanding him to appear on Friday, March 
31, 1916 at 10 o’clock A. M., in this Court and show cause, if any 
he may have, why he should not pay to the plaintiff counsel fees, 
suit money and alimony pendente life, provided that a certified copy 
of this rule and bill of complaint herein be served upon this 
12 defendant two clear days before the return day hereof. 

Bv the Court: 

WALTER I. McCOY, 


Justice. 
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(Same Caption.) 

Motion for Writ of Ne Exeat 

Now comes the plaintiff in the above entitled cause by Jo. V. 
Morgan, her attorney, and moves this Honorable Court to grant a 
writ of ne exeat in accordance with the prayer (2) of the bill in this 
cause. 

JO. V. MORGAN, 
Attorney for Plaintiff. 


(Same Caption.) 

Affidavit in Support of Writ. 

District of Columbia, ss: 

F. E. Hinrichs, being first duly sworn on oath depose- and say- 
that on the 14th day of February, 1916, while he was on business 
in the City of Havana, Cuba, Percy G. Smith, the defendant in the 
above entitled cause, unsolicited by him, the affiant, paid a visit 
to him, the affiant, and the said Pery G. Smith urged and requested 
him to try and have Mrs. Margaret C. Smith obtain a divorce from 
him, the said Percy G. Smith; that he did not care for her and did 
not propose to see her again; that if she did not get a divorce that 
he himself would do so, and in a State and in such manner that she 
could not defend such suit because she would not have enough money 
with which to do so; that he did not know how long he would send 
his wife and daughter the sum of Seventy-five Dollars a month, or 
any money; that under no circumstances would he contribute to his 
wife’s support after his daughter shall have married; that 
13 he admitted that he has committed adultery with some 
woman unknown to your affiant. 

The said Percy G. Smith further told your affiant that he would 
in a short time go to Russia and would perhaps never return to the 
United States and in the event that he Mid not go to Russia he 
would take up a permanent residence in the City of Havana, Cuba; 
that he had nothing against his wife, the plaintiff in the above en¬ 
titled cause and that she had done no wrong in anv wise whatsoever. 

F. S. HINRICHS. 

Subscribed and sworn to before me this 16th dav of March, 1916. 

GERTRUDE ELLIS, 

Notary Public, D. C. 


(Same Caption.) 

Order for Writ of Ne Exeat. 

Upon motion of the attorney for plaintiff and upon consideration 
of the bill of complaint and supporting affidavit filed in this cause 
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on the 22nd day of March, 1916, it is by the court this 22nd day 
of March, 1916, ordered, adjudged and decreed that a writ of ne 
exeat do issue against the said defendant Percy G. Smith, until this 
Court make another order to the contrary; and the said writ to be 
marked for security in the sum of Two Thousand Dollars. 

By the Court: 

WALTER I. McCOY, 

Justice. 


14 (Same Caption.) 

Writ of Ne Exeat. 

The President of the United States to the Marshal for the District of 

Columbia, Greeting: 

Whereas, it appearing to the Court, that the defendant, Percy G. 
Smith, has wilfully deserted his wife and daughter, and decides 
quickly to leave the District of Columbia and the jurisdiction of this 
Court to go out of this jurisdiction into parts unknown to this plain¬ 
tiff for the purpose of avoiding the claim of said plaintiff as appears 
by the oath of plaintiff and supporting affidavit made in that be¬ 
half, which tends to the great prejudice and damage of the said 
plaintiff. 

Therefore, in order to prevent this injustice, you are hereby com¬ 
manded, without delay, to cause said defendant, Percy G. Smith, 
personally to come before you and give security in the sum of Two 
Thousand Dollars, that the said Percy G. Smith, will not go, or at¬ 
tempt to go beyond or without leave therefrom; and in case the said 
Percy G. Smith shall refuse or fail to give said security, then you are 
to commit him, the said Percy G. Smith, to tha United States Jail 
in said District, there to be kept until he shall do it of his own accord; 
and when you shall have taken such security you will forthwith make 
return of this writ showing how you have executed the same. 

Witness the Honorable J. Harry Covington, Chief Justice of said 
Court, this 22 day of Mch., 1916. 

J. R. YOUNG, Clk., 

By F. E. CUNNINGHAM, 

Asst. Clk. 

15 (Same Caption.) 

Order Authorizing Payment of Alimony Pendente Lite. 

Upon consideration of the petition of Margaret C. Smith and the 
rule to show cause, issued in the above entitled cause on the 22nd 
day of March, 1916, and it appearing to the Court that the parties 
hereto have agreed upon the amount of alimony to be paid by the 
defendant pending the final hearing of the case, it is, by the Court 
this 24th day of March, 1916, ordered, that the defendant, Percy G. 
Smith, pay to the plaintiff, Margaret C. Smith, or her counsel of 
record, the sum of Eightv-five Dollars ($85.00) a month as alimony 
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pendente lite, the first payment to be made on or before the 2nd day 
of April, 1916, for the month of April, 1916, and subsequent pay¬ 
ments to be made monthly thereafter until the final hearing of the 
case, or the further order of this court; and that the rule to show 
cause issued herein be, and the same is hereby, discharged. 

(And it appearing to the court that the defendant, was taken in 
custody by the Marshal under the writ of ne exeat issued herein, 
and has been released upon giving bond in the sum of $2,000.00, it 
is further ordered that said defendant be, and he is hereby, per¬ 
mitted to leave the District of Columbia, pending the final hearing 
of this case.)* *\Vords in brackets stricken out of order.) 

WALTER I. McCOY, 

Justice. 


(Same Caption.) 


Decree Granting Divorce and Alimony. 


This cause came on to be heard at this term, and thereupon, upon 
consideration thereof, it is this 9th day of May, 1917, adjudged, or¬ 
dered and decreed that the plaintiff be and she is hereby 
16 granted a divorce a mensa et thoro from the defendant Percy 
G. Smith, and it is further ordered that the defendant pay to 
the plaintiff as alimony, the sum of One Hundred Dollars ($100) 
each month from the 1st day of June, 1917, until the further order 
of this court, for the support of herself; and that the defendant pay 
to the plaintiff within sixty days costs of this suit; and counsel fees 
in the sum of $150.00. 

WENDELL P. STAFFORD, 

Justice. 


(Same Caption.) 


Petition for Forfeiture of Ne Exeat Bond. 


The petition of Margaret C. Smith respectfully shows to the Court 
as follows: 

1. That she is a citizen of the United States and a resident of the 
District of Columbia. 

2. That the defendant is a citizen of the United States, and to the 
best of her knowledge and belief a resident of the District of Co¬ 
lumbia. 

3. That on the 9th day of May, 1917, the Court in this cause 
passed a decree granting to the plaintiff herein a divorce a mensa et 
thoro from the defendant, and in the same decree granted her ali¬ 
mony of $100.00 each month, and further decreed that the defend¬ 
ant should pay all court costs incurred by the plaintiff in this cause, 
and counsel fees in the sum of $150.00. 

4. That notwithstanding the aforementioned decree, the defendant 
has neglected and refused to pay the alimony decreed therein for the 
months of October and November, 1917, and has neglected and re¬ 
fused to pay the court costs and counsel fees, with the exception of 
$ 20 . 00 . 
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17 5. That on the 22nd day of March, 1916, upon the peti¬ 

tion of the plaintiff herein, the court issued a writ of we 
exeat directed to the Marshal, commanding him to take into custody 
the defendant and so hold him in custody until he should give bona, 
the condition of which being that he would not depart from this 
jurisdiction without leave of court first obtained; that pursuant to 
said writ, the Marshal did take into custody the defendant, who was 
released from custody upon his giving an undertaking, the penalty 
of which was the sum of $2,000, signed and executed by the defend¬ 
ant and W. W. Stewart. 

6. That the defendant is out of the jurisdiction of this court, 
your petitioner is informed and believes, and therefore avers that he 
refuses to return to this jurisdiction, and for that reason it is im¬ 
possible to proceed against him for disobedience of the decree passed 
in this cause. 

Wherefore, the premises considered, your petitioner prays: 

1. That process issue out of this court compelling W. W. Stewart 
to appear and show cause, if any he may have, why the undertaking 
signed by the defendant and the said W. W. Stewart, should not be 
declared forfeited, and for such other and further relief as to the 
court may seem meet and proper. 

MARGARET C. SMITH, 

Plaintiff. 

Margaret C. Smith, being first duly sworn, does on oath depose and 
say that she has read the aforegoing petition by her subscribed and 
knows the contents thereof; that the matters and things therein 
stated of her own knowledge are true, and those stated on informa¬ 
tion and belief she believes to be true. 

MARGARET C. SMITH. 


18 


Subscribed and sworn to before me this 21st day of No¬ 
vember, 1917. 


GERTRUDE ELLIS, 

Notary Public, D. C. 

(Same Caption.) 


Rule to Show Cause. 


Upon consideration of the petition filed herein, it is by the court 
this 23rd day of November, 1917, ordered, adjudged and decreed 
that a rule issue from this Honorable Court directed to W. W. 
Stewart, commanding him to appear on Tuesday, the 27th day of 
November, 1917, at 10 o’clock A. M., in this court, and show cause, 
if any he may have, why the undertaking dated the 23rd day of 
March, 1916, signed and executed bv the defendant herein and W. 
W. Stewart, should not be declared forfeited, provided a certified 
copy of this rule and petition herein is served upon the said W. W. 
Stewart two clear days before the return dav hereof. 

ASHLEY M. GOULD, 

Justice. 
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(Same Caption.) 

Answer of W. W. Stewart to Rule to Show Cause. 

Now comes William W. Stewart, who, not submitting to the juris¬ 
diction of the court and denying that he is a party to said cause, or 
that he has ever submitted to the jurisdiction of the court, appears 
herein specially for the purpose of answering the rule to show cause 
issued herein and for no other purpose, answering says: 

1, 2, 3. That he admits the first, second and third paragraphs of 
said petition. 

4. That he has no knowledge of the truth of the allegations of 

the fourth paragraph of said petition, and can neither admit 

19 nor deny the same. 

• ■ 

5. That he admits the allegations of the fifth paragraph of 
said petition, except as to this, that this respondent signed and 
executed an undertaking for the release of the defendant from the 
custody of the Marshal, and says the fact is that he signed and exe¬ 
cuted a bond for such release, a copy of which is hereto attached. 

6. That the respondent believes the allegations of the sixth para¬ 
graph to he true, but says that the plaintiff has not alleged facts 
upon which she is entitled to the relief prayed. 

And the respondent having appeared specially for the purpose 
only of answering said nde and not submitting to the jurisdiction 
of the court in the premises, asks that said nde be discharged. 

WM. W. STEWART. 

Win. W. Stewart says that he has read the foregoing answer by him 
subscribed and knows the contents thereof, and that the facts therein 
stated are true as he verilv believes. 

WM. W. STEWART. 


Subscribed and sworn before me this 27th day of November, 1917. 

ANNA L. COOKE, 

Notary Ptiblic, D . C. 

(Same Caption.) 

Order Authorizing Suit at Law Upon Ne Exeat Bond. 

Upon consideration of the petition of the plaintiff filed herein, it 
appearing to the Court that the defendant has failed to obey the 
order of this Court in that he has not paid alimony as decreed for 
the months of October, November and December and counsel 
20 fees and Court casts, and it further appearing that the defend¬ 
ant has absented himself from this jurisdiction without cause, 
it is by the Court this 11th day of December, 1917, ordered, ad¬ 
judged and decreed that the plaintiff have and she is hereby granted 
leave to proceed at law against the principal and surety for the re¬ 
covery oi the penalty upon the bond given under a writ of ne exeat 
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issued in this cause; and that the rule to show cause as to the surety 
is hereby discharged. 

ASHLEY M. GOULD, 

Justice. 

And thereupon to further maintain the issues on her part joined, 
the plaintiff, whose deposition was taken on July 8, 1922, under a 
stipulation between counsel, testified in substance that she is the 
plaintiff in this cause and was the plaintiff in equity cause number 
34195 in the Supreme Court of the District of Columbia, in which 
Percy G. Smith was the defendant and that she was the wife of 
Percy G. Smith; that she has resided with her daughter in San 
Domingo for one year, and that she did not expect to be in Washing¬ 
ton at the trial of this cause as she expected to leave Washington in 
about two weeks and would not be able to come back; that in 1917 
she saw her husband, Percy G. Smith, in Cleveland, Ohio; that the 
last payment of alimony under the decree in the equity cause was 
made in September, 1917, and that nothing has been paid since that 
time. 

Thereupon the following occurred: 

21 * “Mr. Sherier: If your Honor please, the cross-examination 

by Mr. Robb was subject to our objection, and I think prob¬ 
ably that matter ought to be discussed with your Honor before it is 
attempted to read the cross-examination to the jury. 

(Thereupon the following proceedings were had at the bench, out 
of the presence of the jury): 

The Court: What is the matter? 

Mr. Robb: I do not think there is anything the matter. 

Mr. Sherier: Your Honor will observe I asked just two questions, 
one with respect to his being absent from the District of Columbia, 
the other with respect to the amount that was due her, and Mr. Robb 
went into a lot of other matters that I conceive to be not proper cross- 
examination. 

In addition to that, Mr. Robb has cross-examined Mrs. Smith 
about matters that happened long after March 23, 1916. The plea 
in this case alleges that on the 23rd of March, 1916, Mrs. Smith 
entered into this alleged agreement. His cross-examination is all 
at a period long subsequent to that, something that occurred in 1917. 
I think it is clearly inadmissible under the pleading. 

Mr. Robb: In the first place, you will observe I stipulated, wher¬ 
ever I went outside of the true province of cross-examination, I mafic 
the witness my own witness. I think that is a complete answer to 
Mr. Sherier. In regard to the pleadings in the case, the Court of 
Appeals stated the law in the case and that I was proceeding squarely 
within the ruling of the Court of Appeals. To hold otherwise would 
be to hold that the Court of Appeals’ opinion was an idle 

22 thing. 

Mr. Sherier: We are taking up this case here now There 
is a plea here which states a specific thing: that on the 23rd of March, 
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1916, this arrangement was made by Mrs. Smith and her husband; 
this cross-examination doed not apply to that at all; it app}iep to 
matters all occurring subsequently. 

Mr. Robb: To matters the Court of Appeals said the defendant 
had a right to show. 

Mr. Sherier: The question raised is for this case. 

Mr. Robb: I offered to stipulate I made the witness my own 
witness. 

The Court: I will overrule your objection and give you an 
exception. 

Mr. Sherier: It seems to me, your Honor, it will be very preju¬ 
dicial to the plaintiff’s case to let that go in. There is the one single 
issue here, whether Mrs. Smith, on the 23rd of March, 1916. made 
an agreement; not whether she made an agreement at some other 
time, some subsequent time, but whether she made an agreement 
on that date and I think the proof ought to he limited to the certain 

dav. 

%> 

Mr. Robb: That is the very reason the Court of Appeals reversed 
this case, that the defendant was held to the showing of the agree¬ 
ment. The Court of Appeals discussed a waiver by acts cancelling 
it; that is what the Court of Appeals said we had the right to do. 

Mr. Sherier: That question was not presented. The court di¬ 
rected a verdict for us in the first trial. 

The Court: You tried this ease before? 

Mr. Sherier: Yes, and all this matter was admitted over our 
exception at the first trial. 

The Court: .Where is the opinion? 

23 Mr. Sherier: I have it. We were not appealing l>cforc. the 

other side was. 

The Court: You do not appeal when you win! 

Mr. Sherier: No. so our exceptions were not passed on. 

Mr. Robb: Mr. Justice lloehling wrote the opinion and discussed 
this very question of waiver; that is principally what he talked about 
in his opinion. We rely on the waiver as much as we do on the 
agreement. 

Mr. Sherier: You have not pleaded it. 

Mr. Robb: The decision of the Court of Appeals has made this 
the law of the case. 

Mr. Sherier: The decision of the Court of Appeals cannot consti¬ 
tute the pleadings in this case. 

Mr. Robb: The Court of Appeals’ decision constitutes the law of 
the case; to hold otherwise would be to hold the Court of Appeals’ 
decision was not germa in to the case. 

Mr. Sherier: It would not. 

The Court: I will pass that and let it in and give you an exception. 

M’r. Sherier: If your Honor, please, we object to it on the ground 
that it is not proper cross-examination; we object to it on the further 
ground that the only issue raised by the pleadings is whether or not 
Mrs. Smith, on the 23rd day of March, 1916. entered into an agree¬ 
ment with her husband by which he was permitted to leave the Dis- 
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triet of Columbia, and that this testimony has no tendency to prove 
or disprove the allegations or the issues in the case. 

The Court: All right, sir. 

Mr. Sherier: Your Honor will allow me an exception to the 
ruling? 

The Court: Surely. 

24 Mr. Sherier: If your Honor please, since Mr. Robb has 
made the plaintiff here his ow T n witness, I submit the reading 

of that portion of the deposition is not appropriate at this time. 

Mr. Robb: I have no desire to read it now unless counsel insists 
on it. I prefer to read it in my own time.” 

And thereupon to further maintain the issues on her part joined 
the plaintiff offered as a witness Jo. Y. Morgan, who testified in 
substance that he has been a member of the bar of the District of 
Columbia and actively practicing for thirteen years. In 1917, after 
the plaintiff’s suit had been filed here, he saw Percy G. Smith in 
Cleveland, Ohio. Mr. Smith filed a suit in Cleveland, Ohio, against 
the plaintiff “and when that suit came up we went out and won 
the suit in Cleveland.” The witness had examined the proceedings 
in the divorce suit here and did not find nor had he any personal 
knowledge of any permission of the Court having been given Percy 
G. Smith to leave the District of Columbia. No alimony was paid 
plaintiff since September, 1917. The payments up to May 14, 1917, 
passed through witnesses’ hands, and thereafter through the hands 
of one of his associates. 

On cross-examination the witness testified that the payments 
of alimony received by him were sent to Mrs. Smith; some of the 
payments were by check of Mr. Smith and some by money 
orders—he could not remember to whom the money orders were 
payable. If they were payable to witness he would have cashed 
them and sent plaintiff his check; he had no recollection of having 
turned over to plaintiff any money orders, but he could not positively 
say he did not. It was his recollection that probably some of the 
money orders came from outside of Washington, but that may be so 
from Mr. Quinter’s testimony at the former trial. He did 

25 not remember from what point they came. Independently of 
Mr. Quinter’s testimony at the former trial, the witness did 

not know from where these money orders came. 

Thereupon the plaintiff announced the close of her case. 

The defendant to maintain the issues on his part joined, offered 
as a witness William K. Qulnter, who testified in substance that 
he has been a member of the bar of the District of Columbia since 
1905, and that he represented Percy G. Smith in the divorce pro¬ 
ceeding. He recalled the giving of the ne exeat bond and that Mr. 
Morgan represented the wife in that case. On the same day and 
immediately after the bond was given, the witness had an interview 
with Morgan. They discussed the question of the husband’s finan¬ 
cial condition—witness gave Morgan the husband’s salary and allow¬ 
ances and those things and set off against them his expenses and 
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tried to arrive at what would be a fair payment of alimony pending 
the hearing of the ease. Morgan insisted that the payment should 
be $100 a month and witness insisted it should be $7o.00, the amount 
the husband had been paying theretofore. It was finally agreed that 
the husband should pay $85.00 and the next morning the witness 
prepared a consent order to have that amount fixed by the Court 
pending the hearing of the case. Witness discussed with Morgan 
the return of the husband to New York. The witness having just 
come into the case, had never known the husband before. The latter 
w T as very anxious to get back to his position in New York and the 
witness used that as an argument with Morgan to try to get together 
so the husband could get back to his work. We took into considera¬ 
tion the husband’s financial condition, involving his salary, 

26 his travelling expenses, the cost he had been put to in coming 
to Washington to accept service in the case, the amount he 

had to pay for his bond, the actual cash he had in bank at that 
time, and tried to convince Morgan that $75.00 was as much as he 
could possibly pay. Morgan insisted on $100.00 and we finally 
agreed that $85.00 was fair. We had it incorporated in the order 
next day. Witness told Morgan he would draw order and submit 
it next day. The witness’ best recollection is just what he previ¬ 
ously stated as to what occurred at the interview with Morgan. We 
discussed all matters and I told Morgan the husband had to get back 
and hold his position—that unless ho held his position it was im¬ 
possible for him to pay any alimony at all and we agreed he should 
go back and stick to his job and try and send her along the money 
until the final decree, and it was with that understanding witness 
left Morgan. Witness prepared the order which contained a pro¬ 
vision permitting the husband to leave the District of Columbia, to 
which provision Morgan objected on the ground that he did not 
want that provision in the decree. That was the only objection 
urged. The husband had left the District and Morgan knew it. 
The first payment of alimony was made by check which witness got 
the night before the husband left. Thereupon the witness was asked 
in what form and from what points subsequent payments of alimony 
were made, to which question the plaintiff objected on the ground 
that such testimony was not competent under the pleadings in the 
case and did not come within the issues made by the pleadings, 
because it related to matters happening subsequent to the date on 
which the agreement pleaded in defense is alleged to have been 
made, but the court overruled said objection, to which action 

27 of the court the plaintiff duly excepted and said exception 
was noted upon the minutes of the court. Thereupon the 

witness testified that all payments of alimony save two were in the 
form of money orders payable to plaintiff and were transmitted by 
witness to Morgan, except possibly two or three which at Morgan’s 
request were sent direct to plaintiff. Most of these money orders 
came from New York—one or two may have come from Akron, 
Ohio. The husband was the sender of these orders and his name 
appeared on them. 
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On cross-examination the witness testified that he at no time asked 
Morgan to consent that the husband might leave the District of 
Columbia. The witness identified the order of March 24, 1916, as 
the one he presented to the court the morning after his conference 
with Morgan. When asked the question “If you had an under¬ 
standing or agreement with Mr. Morgan on the night previous to 
submitting the order to the effect that Mr. Smith might leave the 
jurisdiction, why was it that Mr. Morgan objected to that provision 
there?” he answered: “I did not have any direct agreement with 
Mr. Morgan about Dr. Smith leaving. ,, 

“Q. You did not have any? A. No, I never testified so. I never 
asked him if there was any objection. I assumed from our con¬ 
versation right straight along that there was no objection, what he 
was after was the alimony.” 

When Morgan objected to the provision in the order giving Smith 
the right to go back to New York, the witness did not advise the 
court that he had an understanding with Morgan, because Smith 
was out of town at that time. Witness said nothing to the court 
about his understanding of the night before. 

“Q. If you had had an arrangement of that kind, Mr. Quinter, 
would you not have stated to the court what had transpired 
28 the night before and insisted on this provision remaining? 

A. Well, I can’t answer that question very well. The fact is 
this, Mr. Sherier, that when he spoke about that, I assumed he 
simply did not want it to go in the decree. I had no idea that he 
thought in his own mind that he was not going to go out of the 
jurisdiction, because wc had talked that all the time, about him going 
back to work, and how on earth would T expect a man to pay alimony 
if he could not go back to his job, and how could Mr. Morgan expect 
him- 


Mr. Sherier: 

Q. Not what he expected, did you make any protest at all? A. 
No. I do not recall that I did. 

Q. To Mr. Morgan’s act in objection to that provision? A. I do 
not recall that I did. 

Q. You did not make any explanation to the Court that you had 
an understanding with Mr. Morgan? A. No. 

Q. You let that provision go in which, in effect, put an end to 
your agreement without any protest? A. So far as that order is 
concerned, yes. The mere fact that I put it in the order, though, 
showed what was in my mind when I prepared it. If I had not had 
that impression, gained from that interview, I never would have 
put that thing in the order.” 

Thereupon the defendant, Wm n M. Stewart, was called as a witness 
in his own behalf, and testified in substance that he remembered 
becoming surety on the bond in suit; that he never consented 
29 that the principal on the bond might leave the District of 
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Columbia; he was not present at any interview between Morgan 
and Quinter at which any such agreement was reached or dis¬ 
cussed. 

On cross-examination the witness could not state just when he 
first learned that any consent was given to the husband to leave the 
District. He asked Quinter, who said an agreement had been made 
and the husband was permitted to go back to New York. It was in 
1916 that Quinter told him of this agreement. The witness was 
paid $100 for becoming surety on the bond in suit. He discussed 
with Morgan the matter of Smith being out of the District, but not 
until Smith had stopped paying alimony. He knew about the con¬ 
sent agreement then but did not tell Morgan that the plaintiff had 
consented to her husband. leaving the District, because he con¬ 
sidered the bond had been ended long before. He did not endeavor 
to get Morgan to go to New York to locate Smith nor did he agree 
to pay Morgan’s expenses on such a trip, though Morgan wanted 
him to do so. Morgan sent witness a telegram to Ocean City, Mary¬ 
land, notifying witness that he, Morgan, wanted the defendant to go 
with him to New York to look up Smith. Morgan also sent witness 
a letter but he paid no attention to either because witness considered 
the matter ended long before, as soon as that consent decree had been 
entered. He did not tell Morgan of that consent decree—he knew 
about it as well as witness did. 

On re-direct examination witness testified that he thought he first 
had full information as to this consent agreement in 1916. 

Thereupon the defendant read in evidence in his own behalf, the 
cross-examination of the plaintiff who testified in substance that Jo. 

V. Morgan was her only attorney in the divorce suit and 
30 remained such until the termination of that cause. Mr. 

8herier is now her only attorney. She gave Mr. Morgan full 
authority. She recalled applying for the writ of ne exeat; her hus¬ 
band was then employed at the Goodyear Rubber Company of Akron. 
Ohio, and had been so employed for a considerable time. Her hus¬ 
band told her he would leave this country and in applying for the 
writ of ne exeat she supposed it was to keep him in the District of 
Columbia. She did not see her husband on the dav the bond was 
signed, and could not say the number of months after the bond was 
signed before she saw him. She saw him in Cleveland, Ohio, in tin* 
winter of 1917 before the payments of alimony had ceased. She did 
not know that her husband left the District of Columbia on the date 
the bond was signed—she did not see him. She did not know that 
he was outside the District of Columbia before she saw him in Cleve¬ 
land, Ohio, because she did not hear from him. She did not under¬ 
stand that he was to return to the Goodyear Company and take up 
his position after the bond was signed. She knew nothing about her 
husband’s resources outside of his salary. Before the payment of 
alimony ceased, she saw her husband on one occasion in the District 
of Columbia. Her attorney was not present on this occasion, but she 
advised him that she had seen her husband. Payments of alimony 
were made by Quinter's cheeks. She could not recall whether all 
payments were made by check or some by' money orders. Her hus- 
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bind Was not present at the trial of the divorce case here in Wash¬ 
ington. Before the payments of alimony ceased she saw her husband 
in Cleveland. Ohio. She did not direct her attorney to take any ac¬ 
tion on the bond until after the payments of alimony ceased. She 
did not correspond with her husband between the date of the 

31 bond and the time he ceased paying alimony. She has not 
Seen her husband since the trial in Cleveland. It was before 

that trial in Cleveland that she saw him in Washington. She did 
not know on that occasion that he had been out of the District but 
she supposed he had been out of the District since the bond was given 
and was returning to the District at that time. She did not discuss 
alimony with him. Their visit was short and was not pre-arranged. 
He wrote my daughter that he was coming. He did not tell witness 
where he had been of what his plans were for the future or where 
he was going when he left. She did not tell her attorney to take 
any action on the bond until the payments of alimony ceased. “Q. 
Until the alimony stopped then, Mrs. Smith, you were perfectly 
Satisfied to have your husband remain outside of the District of 
Columbia. Mr, Sherier: 1 object to that question on the ground 
that the only issue in this case is whether or not Mrs. Smith agreed 
with Mr. Smith that he might leave the District of Columbia.” Wit¬ 
ness could not say she was satisfied, although she said nothing at all 
about his being absent. She did not know' whether her husband was 
employed between the date of the bond and the time of the hearing 
of the divorce case nor at the time the alimony ceased. She did not 
talk to him in Cleveland. 

Jo. V. Morgan, being called in rebuttal as a witness for plaintiff 
testified that in his conference with Quinter on March 23, 1916, 
Quititef did not ask witness to consent that Smith be permitted to 
leave the District nor did he consent that Smith should leave the 
District. When the order fixing the temporary alimony was pre¬ 
sented, witness agreed to everything in the order except the permis¬ 
sion to Smith to leave the District—he had not, could not, and 

32 did not consent to that, but struck it out of the order and told 
Quintef he would not consent to Smith leaving the District. 

QuintCr made no objection to the action of witness. Witness saw de¬ 
fendant Stewart several times about Percy G. Smith. On one occa¬ 
sion witness told Stewart he understood Smith was in New York, and 
if Stewart would pay expenses of witness to New York he would go 
and get Smith. Stewart did not pay expenses. At that time witness 
notified Stewart that plaintiff would look to him for payment of bond 
and advised him of amount then due on bond. Stewart never sug¬ 
gested to witness that he of plaintiff had consented that Smith might 
leave the District. The first witness ever heard of such thing was 
when Stewart filed his pleas in this cause. On cross-examination 
witness said he did not testify at former trial regarding interviews 
With Stewart. He did not testify about those interviews at the previ¬ 
ous trial because they were not brought out in Stewart’s testimony— 
he was also counsel for Mrs. Smith at the former trial and testified 
only to seeing Smith in Cleveland and investigation of records. He 
was not asked at the former trial any questions about interviews with 
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Stewart. On re-direet examination witness stated that he was not 
asked anything about these interviews because when the defend¬ 
ant closed his case the Court took the case from the jury, so there 
was no occasion for witness to testify about anything Stewart had 
said. 

Thereupon the defendant Stewart was recalled in his own behalf 
and testified that Morgan wrote him letters after the payments of 
alimony ceased, but he paid no attention to it because he did not 
think he was liable on the bond. He never agreed to go to 

33 New York or pay Morgan’s expenses to New York to search 
for Smith. 

Whereupon the parties having announced the close of the testi¬ 
mony, the plaintiff requested the Court to charge the jury as follows: 

No. 1. “The jurors are instructed that upon all the evidence in 
the case their verdict should be for the plaintiff.” 

No. 2. “The jurors are instructed that the burden is upon the de¬ 
fendant to satisfy you by the weight of the evidence that the plain¬ 
tiff either directly or through her attorney agreed with Percy G. 
Smith, that he should leave the District of Columbia, and unless you 
find by the preponderance of the evidence that such an agreement 
actually existed then vour verdict should be for the plaintiff for the 
sum of $2,000, with interest thereon from the 25th day of February, 
1918.” 

Each of which requests was denied by the court, to which action 
the plaintiff duly excepted and said exceptions were then and there 
entered on the minutes of the court. 

Thereupon the court at the request of the defendant granted the 
following instructions: 

No. 2. “The iurv are instructed that if thev believe from the evi- 

V t %) 

dence in this case that while the bond in suit was in force and effect 
the plaintiff and the defendant Percy G. Smith agreed to a change or 
modification of the terms and conditions of that bond, without the 
knowledge and consent of the defendant Stewart as surety on the 
bond, the surety was relieved of liability and their verdict must be 
for the defendant.” 

34 No. 3. “The jury are instructed that if they believe from 
the evidence in this case that while the bond in suit was in 

force and effect the plaintiff and the defendant Smith, without the 
knowledge and consent of the defendant Stewart as surety on the 
bond, agreed that the defendant Smith might leave the District of 
Columbia, and the defendant Smith did so leave the District of 
Columbia under that agreement, the surety was relieved of liability 
on the bond and their verdict must be for the defendant.” 

No. 4. “The jury are instructed that if they believe from the evi¬ 
dence in this case that after the execution of the bond in suit the 
defendant Smith left the District of Columbia, without the knowl¬ 
edge and consent of the defendant Stewart as surety on the bond, and 
the plaintiff thereafter acquiesced in or agreed to the absence of the 
defendant Smith, without the knowledge and consent of the defend- 
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ant Stewart, the surety on the bond was relieved of liability and their 
verdict must be for the defendant.” 

To the granting of the fourth prayer the plaintiff duly excepted 
and said exception was then and there entered on the minutes of the 
court. 

And thereupon the court charged the jury as follows: 

“Now, gentlemen of the jury, this is a suit against the surety upon 
a bond and the law in such a case, in general, is that if the obligation 
of the bond is changed or altered by the principal without knowledge 
to the surty and without the agreement or acquiescence in the change 
by the surety, that the surety is released; that you can not increase 
the hazard or change the hazard against the surety without notifying 
him and getting his consent to the change. 

35 Now here the defense of Doctor Stewart is exactly that 
thing was done; that the court had ordered two things, among 

others, to be done by the defendant, namely: pay certain money in 
certain installments and not leave the jurisdiction. That he went 
on a bond guaranteeing that the man would not leave the jurisdic¬ 
tion, but making no guarantee as to the payment of alimony. That 
after he went on the bond guaranteeing the man would not leave the 
jurisdiction, the principal on the bond, namely, Mr. Smith, agreed 
with the plaintiff in that case and in this case, namely Mrs. Smith, 
that he should leave the jurisdiction. Now, if that was done, it re¬ 
leased Doctor Stewart, and the verdict should be for the defendant. 
That is to say: if Mrs. Smith either by herself or by her attorney 
agreed with Mr. Smith, or with Mr. Smith’s attorney, that he might 
go back to New York, or he might leave the jurisdiction, that lets 
Doctor Stewart out on the bond. Furthermore, if Smith sneaked 
out of the jurisdiction, without her knowledge and without the knowl¬ 
edge of the court, but she afterwards learned about it and agreed that 
he should stay out, acquiesced in the arrangement, the verdict should 
be for the defendant because that was an agreement outside of the 
knowledge and without the consent of the surety. 

Now the burden of proof here is on the plaintiff, Mrs. Smith. 
That means that she has to show the existence of this bond; the 
actual writing and giving and delivery of it is admitted. But the 
burden of proof is on her to show the existence of this situation, 
being simply that the scales shall weigh more in her favor than 
against her. In some of the courts the burden of proof is otherwise 
and the plaintiff, who is the prosecutor there, must carry it beyond 
a reasonable doubt. That is in the criminal courts. But here it is 
enough if the scales weigh down in her favor. 

36 In determining where the weight of the evidence is you 
have to weigh the evidence of each witness; consider the in¬ 
terest they have in the subject matter and the outcome of the suit, and 
what sort of position they were in at the time to learn the truth, how 
they recall it, and their disposition to state it. That all goes to the 
weight you give to the evidence of the individual witnesses. 

Apparently there is no question of any measure of damage in this 
case. If you find the bond is good, then the verdict should be in 
favor of Mrs. Smith and if the verdict is in her favor it should be for 
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the full amount, namely, $2,000 either with or without intereft. 
Now, has either side any suggestion? 

Mr. Sherier: The Court of Appeals has said in suits on bonds of 
this character, if the plaintiff is entitled to a verdict he is entitled to 
interest from the date of the filing of the suit. 

The Court: Do vou agree to that, Mr. Robb? 

Mr. Robb: No, 1 do not. 

Mr. Sherier: 1 can get that report. 

Mr. Robb: Your honor has read the decision of the Court of Ap¬ 
peals in this case. 

Mr. Sherier: That has nothing to do with this now. 

Mr. Robb: That controls this case. 

Mr. Sherier: That question was not passed on. 

The Court: There is no mention of that matter ip the case. 

Mr. Robb: Not specifically, your Honor. But the Court observed 
if the wife did- 

Mr. Sherier: I think we ought to state that to the Court, what was 
said by the Court of Appeals. 

The Court: We can let that go and if they are not right 

37 about it, we will change it afterwards. If the verdict is for 
the plaintiff, let it be for the amount of the bond with inter¬ 
est. 

Mr. Sherier: We filed an amended declaration in this case, in order 
to include the interest from the date of the suit, Justice Siddons al¬ 
lowed the filing- 

The Court: It is easy to deal with it that way. 

Mr. Sherier: With respect to the burden of proof, so far as the al¬ 
leged agreement of Mrs. Smith is concerned. 

The Court: Yes. I think there are two matters under this head¬ 
ing, of this burden of proof, I ought to mention it to the jury. I 
agree with that suggestion of Mr. Sherier’s that the burden of proof 
is on the plaintiff with respect to show ing the execution and delivery 
of the bond in the first place, and where the defendant sets up a posi-. 
tive and affirmative agreement on its side of the case, namely, that 
she agreed that the man light leave this jurisdiction, the burden of 
proof with respect to that agreement is on Doctor Stewart. He sets 
it up and it is up to him to prove it. 

Now t , a great deal of stress has been laid on the receipt of this 
money periodically by Mrs. Smith. All that is a matter of evidence 
for you to w*eigh. But as I recall it, before the difficulties arose be¬ 
tween Mr. and Mrs. Smith so far as we know, he was at work here in 
Ohio where this Tire Company is located or in their shop ip New 
York. It does not necessarily follow’ that because these monies that 
the Court ordered to be paid came to hen from Ohio or New York 
that at the moment these remittances were sent she thereby knew that 
her husband was in Ohio or New York. The forwarding of these 
money orders or remittances might have been done by an order 

38 from him to the Tire Company to send so much money. 
There is some testimony that some of these remittances came 

by money order in her name. Other testimony is that they came by 
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check or other funds which her attorney cashed and put into his bank 
account and sent Mrs. Smith his check for the amounts. That is all 
for you to say in the end. Now, there appear to be two declarations. 
You may have both of them. 

Mr. Sherier: The amended one is the one. 

The Court: If you find these earlier questions in favor of Mrs. 
Smith then your verdict is for the plaintiff and it shall be for $2,000 
with interest from the date suit was filed. If you find the earlier 
questions against her, that she agreed either before or after he left the 
jurisdiction that he might remain absent from the jurisdiction, if 
you find that, then you have nothing to do with the money.” 

And be it further remembered that each of the separate and several 
exceptions taken by counsel for the plaintiff as hereinbefore set forth 
was so taken by said counsel then and there before the jury retired, 
and each of said exceptions was then and there separately and 
severally entered upon the minutes of the Judge presiding at the 
trial, and counsel for the plaintiff then and there prayed the Court, 
and now prays the Court, to sign and seal this Bill of Exceptions in 
which is accurately set forth said exceptions and the substance of all 
of the ecidence given at the trial. And at the request of said coun¬ 
sel, the same is accordingly signed and sealed and made a part of the 
record in this cause now for then, this 19th day of Oct., A. D. 1923. 

WILLIAM HITZ, 

Judge. 

39 [Endorsed:] Supreme Court, D. C. Law. No. 61,086. 

United States of America ex Rel. Margaret C. Smith, Plain¬ 
tiffs, vs. Percy G. Smith and William M. Stewart, Defendants. 
Bill of Exceptions* Law Offices of Leckie, Cox & Sherier, 817 South¬ 
ern Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4081. United States of America ex Rel. Margaret C. Smith, appel¬ 
lant, vs. William W. Stewart. Court of Appeals, District of Colum¬ 
bia. Filed Jan. 2, 1924. Henry W. Hodges, clerk. 


(1785) 


3—4081a 


aownT ng ftpFF-ALS 


IN THE 


DISTRICT ')? COLUMBIA 
FILED 

MAR 6 - ‘1924' 


Court of sprats of the §i$tr 



Clew- 


No. 4081. 


United States of America ex rel. Margaret C. Smith, 

Appellant, 


vs. 


William W. Stewart, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Joseph W. Cox, 

Joseph T. Sherier, 

Attorneys for Appellant. 







cs* U tCs 1), 



/ v & .(Li i 


nr the 


i b 


(Sourt at ^pprate at the Jl strict at (ffllumbia 


No. 4081. 
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William W. Stewart, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE 

This appeal is from a judgment of the court below 
entered upon the verdict of a jury in favor of the 
appellee in a suit upon a ne exeat bond given in a 
divorce proceeding between the appellant and her 
husband, Percy G. Smith. Upon the filing of the bill 
for divorce a writ of ne exeat was issued, marked for 
security in the sum of $2,000, under which the husband 
was taken into custody by the marshal; whereupon 
he, as principal, and the appellee, as surety, executed 
the usual bond required in such cases. (R., p. 7.) Two 
days later an interlocutory decree, (R., p. 9) prepared 
by counsel for the husband, providing for the payment 
of alimony of $85.00 per month pendente lite, and con¬ 
taining a provision permitting the husband to leave 
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the District of Columbia pending the final hearing of 
the cause, was presented to the court below for signa¬ 
ture. Counsel for the appellant objected to the pro¬ 
vision of said decree permitting the husband to leave 
the jurisdiction, and struck it from the decree. No 
objection was urged by counsel for the husband, either 
to the court or counsel for appellant, to the striking 
of said provision from the decree. 

On final hearing of the divorce proceeding, a decree 
was entered awarding the appellant a limited divorce, 
alimony at the rate of $100 a month, counsel fees of 
$150, and costs. (R., p. 10.) 

The husband being in default in the payment of 
alimony, counsel fees and costs, and having left the 
district of Columbia without leave of court or the con¬ 
sent of the appellant, a petition was filed by appellant 
praying that the ne exeat bond be forfeited. (B., p. 
10.) Upon this petition a rule was issued (R., p. 11) 
and served upon the appellee, requiring him to show 
cause why the bond should not be forfeited. There¬ 
after, on or about November 27,1917, the appellee filed 
his answer to the rule. Although he testified that coun¬ 
sel for the husband had told him in 1916 that the ap¬ 
pellant had agreed that her husband might leave the 
District of Columbia, he made no mention of such 
agreement in his answer filed to the rule. (R., p. 12.) 

On the hearing of the rule an order was entered 
December 11, 1917, permitting the appellant to sue at 
law the appellee and her husband upon said bond. (R., 

p. 12.) 

Suit was accordingly filed February 25, 1918. The 
husband being absent from the District of Columbia, 
service could not be had upon him. 

The appellee filed three pleas. The first plea alleged 
that on March 23, 1916, the appellant and her hus- 
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band, without the knowledge or consent of the appellee, 
entered into an agreement by which the husband was 
permitted to leave this jurisdiction and go to New 
York City. The second plea alleged that the appellant, 
on March 23, 1916, or shortly thereafter, through her 
attorney, and without the knowledge or consent of the 
appellee, agreed that her husband might leave this 
jurisdiction and go to New York City. The third plea 
differs from the second only in that it does not allege 
that the agreement was made without the knowledge or 
consent of the appellee. (R., p. 3.) 

Issue was joined upon these pleas. At the date of 
the trial, May 28, 1923, there was due the appellant 
as alimony under the final decree in the divorce pro¬ 
ceeding, an amount greatly in excess of the penalty 
of the ne exeat bond. 

No evidence whatever was offered tending to show 
that there was any communication whatever between 
the appellant and her husband on March 23, 1916, or 
shortly thereafter. Appellee did offer testimony tend¬ 
ing to show that on March 23, 1916, a conference was 
had between Mr. Morgan, representing the appellant, 
and Mr. Quinter, representing the husband, but no 
testimony was adduced tending to prove that any 
agreement or understanding was reached at that con¬ 
ference permitting the husband to leave this jurisdic¬ 
tion. 

Appellee introduced evidence (testimony of Quinter) 
over the objection and exception of the appellant, tend¬ 
ing to show that after the giving of the bond in suit, 
the appellant received certain money orders sent from 
New York City and Akron, Ohio, which bore the name 
of her husband as the sender thereof; and (cross- 
examination of appellant) tending to show that al- 
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though she knew in 1917 that her husband was absent 
from this jurisdiction, she took no steps to have him 
brought back until after he discontinued payments of 
alimony under the decree in the divorce proceeding. 
This testimony was admitted on the ground that it 
tended to establish the acquiescence of the appellant 
in the absence of her husband from this jurisdiction, 
and therefore amounted to a waiver by her of the con¬ 
dition of the bond prohibiting him from leaving this 
District. This conduct on her part was claimed to 
have the effect of estopping her to thereafter rely upon 
the absence of her husband from this jurisdiction as 
a breach of the bond. (R., p. 14.) 

At the conclusion of the testimony, the appellant re¬ 
quested the court to grant her two instructions, as fol¬ 
lows: 


1. The jurors are instructed that upon all the 
evidence in the case their verdict should be for 
the plaintiff. 

2. The jurors are instructed that the burden is 
upon the defendant to satisfy you by the weight of 
the evidence that the plaintiff either directly or 
through her attorney agreed with Percy G. Smith, 
that he should leave the District of Columbia, and 
unless you find by the preponderance of the evi¬ 
dence that such agreement actually existed, then 
your verdict should be for the plaintiff for the 
sum of Two Thousand Dollars, with interest there¬ 
on from the 25th day of February, 1918. 

The court refused each of the foregoing prayers for 
instructions, to which action of the court the appellant 
duly excepted. (R., p. 20.) 

Thereupon at the request of the appellee, the court 
granted his second, third and fourth instructions 
which are as follows: 
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2. The jury are instructed that if they believe 
from the evidence in this case that while the bond 
in suit was in force and effect the plaintiff and 
the defendant Percy G. Smith agreed to a change 
or modification of the terms and conditions of that 
bond, without the knowledge and consent of the 
defendant Stewart as surety on the bond, the 
surety was relieved of liability and their verdict 
must be for the defendant. 

3. The jury are instructed that if they believe 
from the evidence in this case that while the bond 
in suit was in force and effect the plaintiff and 
the defendant Smith, without the knowledge and 
consent of the defendant Stewart as surety on the 
bond, agreed that the defendant Smith might leave 
the District of Columbia, and the defendant Smith 
did so leave the District of Columbia under that 
agreement, the surety was relieved of liability on 
on the bond, and their verdict must be for the de¬ 
fendant. 

4. The jury are instructed that if they believe 
from the evidence in this case that after the execu¬ 
tion of the bond in suit the defendant Smith left 
the District of Columbia without the knowledge 
and consent of the defendant Stewart as surety 
on the bond, and the plaintiff thereafter acquiesced 
in or agreed to the absence of the defendant SmitE, 
without; the knowledge and consent of the defend¬ 
ant Stewart, the surety on the bond was relieved 
of liability and their verdict must be for the de¬ 
fendant. 

To the granting of the fourth instruction requested 
by the defendant the plaintiff duly excepted. 

Upon the foregoing exceptions the appellant bases 
her four assignments of error, as follows: 
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1. In permitting to be read to the jury the 
cross-examination of plaintiff relating to matters 
which occurred subsequent to March 23, 1916. 

2. In permitting the witness Quinter to testify 
as to the form in which and points from which pay¬ 
ments of alimony subsequent to March 23, 1916 
were received. 

3. In refusing the plaintiff’s first and second 
requests for instructions. 

4. In granting the defendant’s fourth request 
for instructions. 


ARGUMENT. 

The appellant’s request for a directed verdict (R., 
p. 20) should have been granted. 

The only issues presented by the pleadings were: 
(1) Did the appellant on March 23, 1916, personally 
agree with her husband that he might leave the Dis¬ 
trict of Columbia and go to New York City, and, (2) 
did the appellant through her attorney on the date 
aforesaid or shortly thereafter agree that her hus¬ 
band might leave this jurisdiction and go to New York 
City! 

With respect to the first issue, the appellant whose 
cross-examination was offered by the appelle as his 
evidence (R., p. 18) testified that she did not see her 
husband on the day the bond was signed, and could 
not say the number of months after the bond was 
signed before she saw him. She did not know that her 
husband left the District of Columbia on the date the 
bond was signed—she did not see him. She did not 
know that he was outside of the District of Columbia 
before she saw him in Cleveland, Ohio, in the winter of 
1917, because she did not hear from him. She did not 
understand that he was to return to the Goodyear Com- 
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pany and take up his position after the bond was 
signed. 

Since this was the only testimony offered with re¬ 
spect to the first issue, it would seem clear that there 
was a complete failure of proof in support of appellee’s 
first plea. 

To support the second issue tendered by the second 
and third pleas of the appellee, he offered the tstimony 
of Mr. Quinter, who stated (R., p. 16) that he and Mr. 
Morgan, appellant’s counsel, discussed the husband’s 
financial condition, the necessity of his returning to 
New York, in order to earn the alimony, and said “we 
agreed he should go back and stick to his job, etc.” 
The witness prepared the order for temporary alimony 
and incorporated therein a provision permitting the 
husband to return to New York City. On the following 
day, this order was presented to the court below, and 
Mr. Morgan objected to the provision permitting the 
husband to leave the jurisdiction, whereupon it was 
stricken from the order. On cross-examination the 
witness testified that he at no time requested Mr. Mor¬ 
gan to consent that the husband might leave the Dis¬ 
trict. “I did not have any direct agreement with Mr. 
Morgan about Dr. Smith leaving. Q. You did not 
have any? A. No, I never testified so. I never asked 
him if there was any objection. I assumed from our 
conversation right straight along that there was no 
objection.” When Mr. Morgan objected to the pro¬ 
vision in question, the witness did not advise the court 
below that he had an understanding or agreement with 
Mr. Morgan that the husband might leave the juris¬ 
diction, and the witness urged no objection to the strik¬ 
ing out of the provision. (R., p. 17.) 

The witness Morgan testified (R., p. 19) that Mr. 
Quinter never asked him to consent that the husband 
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might leave the District nor did he consent that Smith 
should leave the District. When the order contain¬ 
ing such consent was presented to the witness by Mr. 
Quinter, he told the latter that he would not consent 
and struck the provision from the order. Mr. Quinter 
made no objection to the action of the witness in thus 
striking out the provision. 

Unless the pleas of the defendant were such as to 
permit the introduction of testimony tending to show 
a waiver or estoppel by the subsequent conduct of the 
appellant, then it would seem clear that there was no 
dispute of fact to be submitted to the jury, and the 
^appellant’s first instruction should have been granted. 

The court, however, granted the fourth instruction 
of the appellee, which in effect told the jury that even 
though no agreement or understanding as alleged in 
the pleas had been established by the testimony, yet 
if they found that the plaintiff acquiesced in the ab¬ 
sence of her husband from the jurisdiction, their ver¬ 
dict should be for the defendant. 

In thus charging the jury, it is submitted the trial 
court committed error, first, because the pleadings 
were not such as to permit the introduction of testi¬ 
mony tending to prove waiver or estoppel, and, second, 
because the evidence offered was not suffcient to estab¬ 
lish that defense. 

In 10 R. C. L. 842, 844, the general rule as to the 
necessity of pleading an estoppel, and the essentials of 
such a pleading, are stated thus: 

“The general rule now obtaining, however, is 
that estoppels, to be available on the trial, must be 
specially pleaded where there has been an oppor¬ 
tunity for so doing; and that if a party, who has 
an opportunity to plead an estoppel upon which 
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he relies, fails to do so, and goes to issue on his 
opponent’s pleading, he thereby waives the es¬ 
toppel and puts the matter at large.” . . . 

“As an estoppel in pais may operate to exclude 
the truth, it should be pleaded with certainty in 
every particular, and the facts should be set forth 
with great particularity and precision, leaving 
nothing to intendment. The pleading should al¬ 
lege facts showing the existence of all the essential 
elements of the estoppel. ’ ’ 

To the same effect se^Enc. PL & Pr. 630, where 
the rule is laid down as follows: 

‘ i The waiver must, however, clearly appear. If 
the plaintiff intends to rely on facts which show a 
waiver of performance on the part of the defend¬ 
ant he must plead such facts.” 

This Court in the case of Guilford Granite Company 
v. Harrison Gramte Company, 23 App. D. C. 1, 23, 
had occasion to consider the question of the necessity 
of pleading a waiver in a suit upon a bond. There the 
waiver was based upon the acceptance by the agent 
of the bonding company of oral notice of default on 
the part of the principal, in lieu of the written notice 
required by the bond. In the course of the opinion, 
this Court said: 

“Assignments of error founded on objections to 
the introduction of the evidence tending to show 
waiver of the condition relating to the notice in 
writing required to be given to the Fidelity Com¬ 
pany, and on exceptions to the instructions relat¬ 
ing thereto, that were given on behalf of the plain¬ 
tiff, may be considered together. The declaration, 
it will be remembered, sets: out this condition 
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among others, and concludes with a general allega¬ 
tion of performance by the plaintiff of all the 
conditions of the bond and contract. Defendant 
filed pleas of general denial of indebtedness and 
damage with others, two of which specially de¬ 
nied the plaintiff’s performance of the conditions 
of the bond. These were stricken out on motion 
of the plaintiff, and there was no error in doing so, 
because it was necessary for plaintiff to make the 
proof as a condition of its recovery; or it could, 
as above held, prove the waiver of performance on 
the part of the defendant instead. 

“ Notwithstanding the apparent justice of the 
verdict, in view of the uncontradicted evidence in 
support of the waiver, we are constrained to up¬ 
hold the contention of the appellant, because there 
is no foundation therefor in the pleadings. In¬ 
stead of pleading performance of the condition, as 
was done, the plaintiff should have alleged the 
facts constituting the waiver of the condition re¬ 
quiring the notice in writing, in excuse of non-per¬ 
formance. 4 Enc. PI. & Pr. pp. 629 et seq., and 
cases last above cited.” 

In Smith v. Brown , 17 Barb. 431,434, the court stated 
the rule to be that if one relies upon an excuse for not 
performing his contract, on the ground of waiver or 
negligence of the other party, he must aver the par¬ 
ticular circumstances constituting such waiver. 

To the same effect is Cromwell v. Wilkinson y 18 Ind. 
365, 367, where the court said: 


“In respect to any waiver, negligence of the op¬ 
posite party, etc., which the party pleading may 
rely upon to excuse performance by him, they 
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must be specially pleaded, or they cannot be 
proved.” 

Purdue v. Noffsinger, 15 Ind. 386. 

It is therefore respectfully submitted that the testi¬ 
mony relating to waiver should have been excluded, 
and the fourth instruction of the appellee denied. 

But assuming, which is of course denied, that the 
pleas of the appellee were such as to permit the proof 
of waiver as a defense, it is contended that there was 
no evidence in the case that would support a plea that 
she had waived her rights under the bond, or was 
estopped to pursue such rights. 

Those rights which are acquired by one party against 
another through the acquiescence, waiver or conduct 
of the latter, mean nothing more than that the person 
against whom those rights are asserted is estopped 
from denying the existence thereof. In other words, 
all such cases fall within the doctrine of equitable es¬ 
toppel. For example, in the case of Globe Mutual 
Life Ins. Co. v. Wolff, 95 U. S. 326, 333, Justice Field, 
speaking for the Court, said: 

“The doctrine of waiver, as asserted against 
insurance companies to avoid the strict enforce¬ 
ment of conditions contained in their policies, is 
only another name for the doctrine of estoppel. 
It can only be invoked when the conduct of the 
companies has been such as to induce action in 
reliance upon it, and where it would operate as a 
fraud upon the assured, if they were afterwards 
allowed to disavow their conduct and enforce the 
conditions.” 

Northern Assur. Co. v. Grand View Bldg. Asso. 
183 U. S. 308, 357. 
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An equitable estoppel generally arises where one 
party through fraud or fault, causes another, who is 
without means of ascertaining the truth, to believe in 
the existence of a certain state of facts, upon which the 
party thus deceived acts to his prejudice or injury. 
Under such circumstances the party producing such 
erroneous belief in the mind of the other will not be 
permitted to deny the existence of the state of facts 
upon which such belief is based. The following cases 
illustrate this doctrine: 

Thus, in Brant v. Fa. Coal and Iron Co., 93 U. S. 326, 
336, the Court said: 

“The primary ground of the doctrine is, that it 
would be a fraud in a party to assert what his pre¬ 
vious conduct had denied, when on the faith of 
that denial others have acted. The element of 
fraud is essential either in the intention of the 
party estopped, or in the effect of the evidence 
which he attempts to set up.” 

Again in Morgan v. The Chicago & Alton R. R., 96 
U. S. 716, 720, the Court expressed the rule as follows: 

“He is not permitted to deny a state of things 
which by his culpable silence or misrperesenta- 
tions he had led another to believe existed, and 
who has acted accordingly upon that belief. The 
doctrine always presupposes error on one side and 
fault or fraud upon the other, and some defect of 
which it would be inequitable for the party against 
whom the doctrine is asserted to take advantage.” 

In 10 R. C. L., pp. 692, 693, it is said: 

“It is generally affirmed that in order to work 
an estoppel the silence must be under such circum- 
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stances that there are both a specific opportunity, 
and a real or apparent duty to speak. . . . 

But to effect an estoppel by silence it must also 
appear that the person had a full knowledge of the 
facts and of his rights, that he had an intent to 
mislead, or at least a willingness that others should 
be deceived, and that the other party was mislead 
by his attitude. And where the foundation for a 
claimed estoppel is silence or omission to give 
notice of one’s rights, the party relying thereon 
must not have had the means of knowing the true 
state of facts, as by reference to the public rec¬ 
ords/ y 

In Koedler v. Glaenzer, 55 Fed. 895, 900, the Court, 
in discussing the question of waiver of one’s right by 
silence, laid down the rule that when there is no oc¬ 
casion for the exercise of one’s rights, an intention 
to waive them will not readily be presumed; and that 
there can he no estoppel, or even waiver, hy silence, 
except under circumstances where it becomes the duty 
of the person to speak. 

In Hefner v. Vmdolah, 57 Ill. 520, 524, it is held: 

“The doctrine of estoppel in pais is to prevent 
injuries arising from acts or declarations which 
have been acted upon in good faith, and which it 
would be inequitable to permit the party to retract. 
In order to create such an estoppel the party es¬ 
topped must have induced the other party to oc¬ 
cupy a position he would not have occupied but for 
such acts and declarations.” 

Davidson v. Jennings, 27 Colo. 187. 

Moore v. Bowman, 47 N. H. 494. 
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Tested by the rules announced in the foregoing 
cases, is the evidence in this case sufficient to show 
that the appellant waived her rights under the 
bond or that she is estopped to assert them in this 
action? Was there any duty upon appellant to take 
action in the matter, and, if so, when did that duty 
arise? Did the appellee, in reliance upon the failure 
of the appellant to take such action, change his posi¬ 
tion to his prejudice or injury? 

As to the duty of the appellant, it would seem clear 
that she had no contractual relation with appellee. 
There was no reason for her to suppose that her 
husband had failed to inform appellee of his move¬ 
ments, or that there was anything to prevent appellee 
from keeping himself informed of such movements. 
On the contrary, since the contractual relation was 
between the appellee and the husband, would it not 
be more reasonable for her to assume that her hus¬ 
band had obtained the consent of the appellee, as his 
surety, to leave the jurisdiction? 

In this connection, the inquiry is pertinent as to 
what she might reasonably have been expected to do 
under the circumstances, or what she could have done? 
To illustrate, when she saw her husband in Cleveland, 
he was not in default under the equity decree, and 
therefore she had suffered no loss or damage because 
of his absence. Could she appeal to the courts to have 
the bond forfeited and for authority to bring suit upon 
it when she had suffered no injury? There being no 
contractual relation between appellant and appellee, 
and no representation of any kind having been made to 
him by her or her agent, how could there be any duty 
on her part, legal or moral, to report the fact to ap¬ 
pellee? If she owed no duty in the premises to ap- 
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pellee, how can he charge her with concealment, fault 
or fraud! On what theory did appellee have the right 
to expect or rely upon any steps on appellant’s part 
to protect him! 

As to the relianoe of appellee upon the conduct of 
the appellant, it is clear she neither made nor author¬ 
ized any representation to him. It is likewise clear 
that he did not rely upon her to make any such repre¬ 
sentation, and not until after the bringing of this suit 
did he ever intimate, even an expectation, that she 
was to keep him advised; for in his answer to her rule 
to show cause why his bond should not be forfeited, he 
makes no mention of the fact that she had acquiesced 
in or agreed to the absence of her husband, although 
he says he had known of such an agreement for a year 
before that time. 

It is made clear by appellee’s own testimony (R., 
pp. 18, 20) that he did not rely upon anything said or 
done by appellant or her counsel, but on the contrary 
he relied upon the consent decree and what he says 
Quinter told him about an agreement. The proof, how¬ 
ever, shows that he did not and could not rely upon 
the decree, because it showed that the provision which 
the husband sought to have inserted authorizing him 
to leave the jurisdiction, had been stricken out. The 
means of ascertaining the truth about the decree was 
always available to appellee. Moreover, Quinter, in 
his testimony concedes that no agreement was ever 
entered into by appellant’s counsel. As previously 
shown, there is not the slightest evidence that any such 
agreement was ever entered into by appellant person¬ 
ally. 

In the light of this uncontradicted testimony, how 
can it be asserted that the appellant was under any 
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duty to the appellee, or that she is chargeable with any 
act or omission upon which he was authorized to rely, 
and upon which he in fact relied to his prejudice? 

It is respectfully submitted the Court below erred, 
and that for such errors the judgment should be re¬ 
versed. 


Joseph W. Cox, 

Joseph T. Shebieb, 

Attorneys for Appellant. 
















